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Formed in 2013, Dare to Know Publications (DTK) strives to engage students, 
academics and professionals with current issues concerning our local and 
international community. A reflection of the passionate and focused, yet audacious 
University of Western Sydney student, DTK’s Sapere Aude promotes a balance 
between study and life. Encouraging and supporting the involvement of the Greater 
Western Sydney region, this publication is the platform of communication that 
allows students to grow in their awareness of their local community. Celebrating 
diversity and critical thinking, DTK is the living embodiment of the motto,  
“Sapere Aude” - Dare to Know.
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2014 has been an exciting year for the UWS School of Law and in 
particular the law students’ initiatives. The original journal, with the 
initial support of the Law Students Association, has morphed into a 
new publication – the ‘Sapere Aude’ or as it will probably be known 
as “DTK” – Dare to Know. This new publication is intended to be of 
interest to first year law students, just starting out at university through 
to fifth year final students about to graduate and hoping to obtain great 
legal employment. It would mostly certainly be of interest to the wide 
legal community and academy.

The Chief Editor, Ms Marija Yelavich, and the whole team involved, 
have done an amazing task to bring this project to fruition. On behalf 
of all the professional staff and the legal academics (full time and our 
part-time law lecturers) we are very proud of what has been achieved 
in such a short timeframe. 

The School of Law has built a strong reputation in career-ready law 
graduates and continues to grow a reputation for law graduates, with 
their combined degrees, to have a social justice focus. The technology 
that is now available for those with iPads and similar devices, lead us to 
develop our own “app” to help students with the referencing system, 
the Australian Guide to Legal Citation (AGLC). This is now used by all 
law students throughout Australia for free. This year we developed our 
new iMoot Courts at both Parramatta and Campbelltown campuses. 
The existing Moot Courts were up-graded with IT to enable video-
conferencing between the courts and also to record all moots onto a 
digital media for later analysis and review. We have also added more 
elective law units and building on the success of Summer School, we 
introduced our first “Winter Law School” unit in July. I am sure more 
will be offered in future years. 

Finally, I wish all the UWS law students a wonderful semester and 
look forward to chatting on campus. If you have any issues, you are 
welcome to email me directly on Dean.Law@uws.edu.au. 

Professor Michael Adams,
Dean School of Law
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Access to Justice
By Jelena Samardzic

A cornerstone of  our legal system

Access to justice is perhAps the 
legal equivalent of the ever popular 
political catchcry of ‘reform’; a term 

so overused that it means all things to all 
people. A legal system, despite its democratic 
traditions, has little merit if accessing legal 
assistance is increasingly out of reach for 
the average Australian. This article seeks 
to consider access to justice for Australians 
who cannot afford legal representation, 
particularly in light of recent funding 
changes to the legal services sector. 

Under international law, Article 14 of the 
United Nations International Covenant on 
Civil and Political Rights (to which Australia 
is a signatory) states that ‘all persons shall 
be equal before the courts and tribunals’2. 
Furthermore, ‘the availability or absence of 
legal assistance often determines whether 
or not a person can access the relevant 
proceedings or participate in them in a 
meaningful way.’3 This statement implies 
that we must aspire to more than just 
procedural equality in order to maintain 
‘meaningful’ participation and to ensure 
that accessibility is not merely symbolic. 
Whilst Australia’s legal system is the envy 
of many countries around the word, as Sir 
Anthony Mason, former Chief Justice of the 
High Court of Australia eloquently put,

‘A first class court system and a first class 
legal profession are of no avail to a person 
who cannot afford to access them.’4

Aside from our international legal 
obligations, in principle, the notion of access 
to justice for all Australians is one that has 
received bi-partisan support. Indeed, the 
then Shadow Attorney General, Senator 

George Brandis, commented:

“This is a social crisis in the making. The 
courts are the guarantors of our rights, but 
increasingly the costs of legal representation 
and court fees mean that ordinary 
Australians are forced either to abandon 
their legitimate claims or enter the minefield 
of self-representation....”5

When demand exceeds supply: a system 
in need of support

Over 80 per cent of the people helped by 
community legal centres receive under 
$26,000 a year in income6

This is far below the average Australian 
income, and 98 per cent of legal aid 
recipients receive an income that could 
be considered below the poverty line. 
‘This leaves much of Australia unable to 
afford legal representation but nevertheless 
ineligible for legal aid.’7 

A Senate inquiry into legal aid and access to 
justice9 found that more funding is needed 
for family law matters. In the Family 
Court, around 30 per cent of people are not 
represented in court hearings.8 Significant 
shortfalls exist in the funding of Indigenous 
services and inadequacies in the provision 
of legal aid are greatly magnified in rural 
and remote areas. In fact, large areas of 
Australia are not covered by legal aid or 
free legal services. Furthermore, ‘there was 
compelling evidence that many[community 
legal] centres are facing a funding crisis...
the community legal sector is a crucial 
part of providing access to justice for all 
Australians and... centres appear to be under 

extreme pressure’10 ‘Almost all [community 
legal] centres are overwhelmed by demand 
for their services and cannot sustain their 
current levels of service, nor meet emerging 
service gaps.’ 11

From the late 1970s until 1997, funding 
for legal assistance services was split 55:45 
respectively between the Commonwealth 
and State Governments. This was changed 
in 1997 by the Howard Government, 
resulting in funding cuts of $33 million per 
year for 3 years12. Civil law services bore the 
burnt of these cuts, including assistance with 
employment, tenancy, credit, mortgage, 
consumer protection, social security and 
older people’s issues, resulting in a 78% cut 
in civil law services from 1996 to 2009.13  

Overall, Australian Government legal aid 
funding per capita in real terms had fallen 
22 per cent since 1997,14 and the Australian 
Government share of legal aid had dropped 
to just 32 per cent.15

“The expense which governments incur in 
funding legal aid is obvious and measurable, 
but what is real and substantial is the cost 
of the delay, disruption and inefficiency 
which results from the absence or denial 
of representation. Much of the cost is also 
borne, directly or indirectly, by governments. 
Providing legal aid is costly. So is not 
providing legal aid.”16 Murray Gleeson, 
former Chief Justice of the High Court of 
Australia, is one of many voices who are 
urging governments to recognize the long 
term economic impacts of an underfunded 
legal system. 

 

“Effective access to justice can be seen as the most basic 
requirements, the most basic human right, of a modern, 
egalitarian legal system which purpots to guarantee, and 
not merely proclaim, legal rights of all.”1

Marija Yelavich

Editor’s Note

Ahallmark feature of the concept of TIME is the corresponding concept of 
GROWTH. There is no pause button nor rewind- our world continues to 
develop in every facet imaginable. And so we bring you, Dare to know  

Publications, Sapere Aude. 

Our inaugural publication, University of Western Sydney Law Student’s Association Law 
Journal (ULLJ) embodied our truest intentions of a student publication dedicated to 
eroding the barriers between the Law and our community. From the time of our first 
edition, our small publication has seen incredible growth in both size and outreach. What 
began as a meeting of seven students has developed into a large and expanding network 
of students, academics, businesses and industry professionals.  With over one thousand 
copies circulated initially, we have doubled printing and distributed over three major 
University of Western Sydney (UWS) campuses- Parramatta, Campbelltown and Penrith. 
With these statistics, I review my comments in the inaugural Editor’s Note with a true sense 
of satisfaction- that our UWS and Greater Western Sydney communities have accepted us.

Beyond statistical growth is the value of diversity. Dare to Know Publications boasts 
an appreciable post-graduate and undergraduate representation within our teams.  In 
addition to its dedication to the cause of the Law, our Publication celebrates a variety of 
non-Law disciplines as part of our growth and development. By our 2015 publication, 
Dare to Know hopes to join you online- bringing you more news, updates, comments and 
tips more often. It is this variety that stands as a key characteristic of Dare to Know- our 
pages are filled with academic pieces that critically analyse the Law as it’s developing, 
interviews with major thinkers in the legal industry and the all important insider tips for 
the budding law student.

In the spirit of time and diversity, Sapere Aude invites you to consider equality and 
justice. Absence of time can too easily condition us to complacency about the legal and 
ethical issues of surround. However, as critical citizens of our Australian democracy it 
is of absolute necessity to keeps tabs of law reform and the shifts in society that inform 
them. Placing aside the concept of ‘Time is of the Essence;’ may the variety in our pieces 
encourage our readers to question appointment and pursue a different path of inquiry.  

If the last year is a hint of the potential of Dare to Know, time and growth will be inseparable 
concepts. I, along with the entire Dare to Know Publications team, are absolutely elated 
with excitement of the potential we have in serving our UWS and GWS communities.

Best wishes,

Marija Yelavich
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A recent cost benefit analysis of the 
community legal system found that, on 
average, CLCs have a cost benefit ratio 
of 1:18; that is, for every dollar spent by 
government they return a benefit to society 
that is 18 times the cost.17

Many of us may not consider ourselves the 
beneficiaries of the community legal sector. 
However, it is estimated that around 1.7 
million Australians can expect to encounter 
a legal problem each year and 490,000 of 
those people will not receive legal advice due 
to financial reasons or lack of knowledge.’18 
The Women’s Legal Service (WLS) also 
notes that ‘means and merit tests as well 
as availability of funds tests in some cases 
can become barriers to access to justice. 
Furthermore, the obligation to provide 
representation in criminal matters results 
in less funding being available for civil 
and family matters for which women have 
greater need.’19  

There is also evidence of increasing 
pressure on pro-bono legal services to fill 
the gap created by insufficient legal aid 
and community legal services. However, 
‘pro bono services are not and cannot 
be a substitute for publicly funded legal 
services’.20  In particular, there are some 
areas of the law where significant barriers 
to providing pro bono exist. These include 
groups which are already at a disadvantage 
in accessing community legal aid, including 
indigenous communities and rural and 
remote areas.21 

Beyond individual cases: advocacy and 
law reform is a social good

It is generally acknowledged that ‘non-
profit organisations that advocate law 
reform on the basis of their experience 
are an invaluable source of information 
for government to make informed and 
balanced policy decisions. Additionally, 
community legal centres are closest to 
areas of community need and their input 
into policy development is essentially to 
formulate balanced policy and check that its 
implementation achieves the policy aims.’  
22 In their recommendations for reform to 
the legal assistance sector, the Productivity 
Commission acknowledged the important 
place of advocacy and law reform. ‘Legal 
assistance providers are uniquely placed 
to identify systemic problems affecting 
disadvantaged Australians (given the 
number of cases that they see). Advocacy 
can also be an efficient way to use limited 
taxpayer dollars.’ 23

 

Advocacy and law reform activities leads 
to improvements in the law and can reduce 
the need for more cost intensive services 
such as duty lawyers providing legal 
representation.24 ‘It can be an important 
part of a strategy for maximising the impact 
of LAC and CLC work…effective strategic 
advocacy can create valuable precedents 
which, in turn, can reduce demand for legal 
assistance services and the justice system 
more generally.’25

The recent funding cuts and effective 
prohibition of law reform and advocacy 
work flies in the face of the Attorney 
General’s Department commitment 
that the findings of the Productivity 
Commission’s inquiry into access to 
justice arrangements would inform future 
decisions concerning legal aid services.26

The National Association of Community 
Legal Centres outlined a number of ways 
in which CLCs have engaged in law reform 
and advocacy work, including providing 
evidence based information to Government 
and law reform reviews and inquiries, 
strategic litigation (running a test case that 
may clarify the law or highlight the need for 
changes to existing law), reporting illegal 
conduct such as of door to door salespeople 
to relevant authorities and regulators, 
engagement with Members of Parliament 
and broader advocacy work.27

Unethical and unjust: how the 
community legal aid sector is being 
gagged

The latest Federal Budget cuts of $43.1 to 
legal assistance services from ‘legal policy 
reform and advocacy funding28 over the 
next four years come on top of what has been 
described as years of chronic underfunding 
of the legal services sector. There is an 
additional $6 million in cuts foreshadowed 
for 2017-201829.

This also included $10 million over 
four years which has been cut from the 
Environmental Defenders Office30, a 
community legal centre specialising in 
public interest environmental law, which 
is non-government and not-for-profit. 
Its primary clients are farmers and other 
citizens involved in disputes with developers 
and mining companies; increasingly over 
coal seam gas proposals. Earlier this year, 
in response to the proposal to dump three 
million cubic metres of dredge spoil inside 
the Great Barrier Reef World Heritage Area, 
the North Queensland Environmental 
Defenders Office launched a campaign to 
give legal personhood to the Great Barrier 

Reef. This would entitle the Reef to be 
considered a legal entity and therefore the 
right to defend itself in court; a strategy 
used to protect the Whanganui River in 
New Zealand in 2012. In many instances, 
federal funding cuts to the EDO have 
been compounded by cuts at the state level 
as EDOs generally rely on a mix of state 
and federal funding and the Public Purpose 
Fund. Interestingly, in 2013 documents 
released under freedom of information 
laws revealed that prior to the NSW funding 
cuts, the NSW Minerals Council and the 
Australian Coal Association had lobbied 
then Premier O’Farrell to cancel the 
EDO’s $2.5 million public funding subsidy. 
The Association described the EDO’s 
campaigns to stop certain mining and coal 
seam gas developments as ‘a deliberate 
campaign of economic sabotage’31 against 
the coal industry. The then State Minister for 
Energy, Chris Hartcher31, has been publicly 
quoted as saying that the EDO is part of a 
“left agenda to destroy the economy.”32  The 
future of some EDOs is now uncertain due 
to lack of funding.

The National Aboriginal and Torres Strait 
Islander Legal Services and all law reform 
and policy officer positions within each state 
and territory are no longer being funded, 
representing a further $13.4 million cut to 
funding. The Family Violence Protection 
Legal Services has also lost $3.66 million, 
which will generate a saving of $9 million 
over three years. The Public Interest 
Advocacy Centre (PIAC) and Legal Aid 
Commissions are all receiving reduced 
funding.  Funding has also been cut for 
refugee advocacy services, with the Refugee 
Council of Australia losing the $560,000 
over four years.33

Setting aside the obvious ramifications for 
people who are in need of legal assistance or 
representation (currently one in five people 
are turned away from Community Legal 
Centres ) a more insidious change to the 
delivery of Commonwealth support to legal 
services has been introduced. 34

Clause 5 of the Commonwealth 
Government funding service agreement 
has been removed in its entirety. The 
deleted clause ensured that its agreements 
could not “stifle legitimate debate 
or prevent organisations engaging 
in advocacy activities…..No right or 
obligation arising under this Agreement 
will… limit the Organisation’s right to 
enter into public debate or criticism of 
the Commonwealth, [or] its agencies...”35 

 

ACCESS TO JUSTICE

Since July 1 this year, however, the above 
clause was removed and replaced with new 
conditions which specifically state ‘that 
organisations cannot use Commonwealth 
money for any activity directed towards law 
reform or advocacy.’36

It is possible that the current changes to 
the funding arrangements are a way to 
circumvent legislation passed in March last 
year in order to outlaw ‘gag clauses’ in funding 
agreements. The ‘Not-for-profit Sector 
Freedom to Advocate Bill 2013 prohibits 
and invalidate clauses in Commonwealth 
agreements that seek to limit or restrict 
not-for-profit entities from advocating on 
Commonwealth policy issues..’37

Rather than an outright prohibition 
of advocacy work by community legal 
centres, the changes stipulate that advocacy 
activities cannot be conducted by CLCs 
using any Commonwealth funding. Should 
CLC lawyers and employees wish to conduct 
such work, they are free to do so outside of 
work on a voluntary basis. Acknowledging 
that CLCs are chronically underfunded 
and understaffed, yet largely reliant on 
Government funding, it is hard to imagine 
that it would be possible for many of them 
to continue the important work of providing 
the government and the public with feedback 
about the equity and effectiveness of current 
laws, and indeed offer alternative models 
for reform. 

Whilst the Attorney General has stated that 
these funding cuts will not affect ’frontline’ 
services, this view is not shared by many 
who work in the sector. Executive Director 
of the Human Rights Law Centre, Hugh 
de Kretser said that the cuts would affect 
services which are already overstretched. 
“Community legal services, indigenous 
legal services, and legal aid commissions 
perform preventative, cost-saving legal work 
that governments should be encouraging... 
Legal aid is a key part of ensuring that 
all people are equal before the law. This 
announcement makes a mockery of the 
Federal Government’s commitment to 
Indigenous affairs and access to justice,”38

In Victoria, the Chief Justice of the Family 
Court, Justice Diana Bryant, described 
a frightening situation where, over the 
past 12 months, ‘legal aid funding has 
not been granted where the other party 
is unrepresented, so that a mother who 
is asserting violence where the father is 
unrepresented would not get legal aid.’  39 

Essentially this means that in some cases, 
domestic violence victims are being cross 
examined by their abuser, not to mention 

being burdened with preparing their case 
for court unassisted.

Effective and accessible legal aid is 
essential to a functional and fair legal 
system

In 1973, the Whitlam Government opened 
the first Australian Legal Aid office, offering 
free legal assistance to those who could not 
afford it. The Attorney General, Senator 
Lionel Murphy, said, ‘I see the role of the 
Australian Legal Aid Office as taking the 
law to the people who most need it. I want to 
see small unpretentious “storefront” offices 
opened up in the suburbs of the cities and 
in country centres. I want them to be the 
kind of offices to which the ordinary man 
or woman faced with a legal problem will 
go as readily as he or she would go to the 
garage with an ailing motor car…’31

That vision is as relevant now as it was 
on that landmark day over forty years 
ago. However, we cannot afford to be 
complacent. Rights require protection and 
the right to access legal representation is one 
that must be defended and funded at levels 
that correspond with need.  

Without doubt, the easy accessibility of 
effective legal representation to only some 
parts of our society has a disastrous effect 
on our overall social cohesion. The malaise 
of social stratification through a two-tiered 
legal system is a social ill that manifests itself 
in unexpected and multifarious ways. When 
community legal services are no longer able 
to advocate for better laws, argue against 
laws that are unfair or ineffective and 
provide a voice for vulnerable people, we 
can be certain that the rights of the people 
that they seek to represent will be further 
silenced. Without adequate funding, any 
commitment towards ‘access to justice’ is 
mere rhetoric. 

In June 2012, then Shadow Attorney 
General Brandis stated that “When it comes 
to measures to ameliorate the cost of access 
to justice, the record is truly lamentable’40 
Two years later, how far have we come?
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Copyright in medical 
records and its taxation
By Firas Hammoudi*

A Case Analysis of  Primary Health Care Ltd v Commssioner of  Taxation

copyright in medicAl records hAs 
been the subject of considerable 
debate in both the legal and health 

profession.1 It is often cited that copyright 
has subsisted in medical records since the 
twentieth century.2 However, it is argued that 
this position had been set in stone following 
the Federal Court decision of Primary Health 
Care Ltd v Commissioner of Taxation (“Primary 
Health Care Ltd”).3 The common approach 
in copyright cases generally hinges upon 
whether the literary work involves sufficient 
‘labour, skill, judgment or ingenuity’4 and 
are articulated by the ‘sweat of the brow’.5 
Narrowing this approach, Primary Health 
Care Ltd considered that for copyright to 
subsist in medical records, ‘independent 
intellectual effort’ must be evident.6 This 
article aims to highlight the modern 
development in copyright cases and settle 
the question of whether copyright subsists 
in medical records. In addition, Primary 
Health Care Ltd provides commentary on 
the taxation implications of copyright in 
medical records. If copyright subsisted in 
the medical records, the issue was whether 
such medical records were ‘used’ to produce 
assessable income and thus entitled to a tax 
deduction.7

II. FACTUAL MATRIX

Primary Health Care Ltd (“PHC”) is a 
publicly listed company on the Australian 
Securities Exchange8 PHC9 had established 
numerous medical practices across 
Australia,10 predominately offering general 
practitioner services with supplementary 
services, namely dentistry, pharmacy, 
physiotherapy and other specialist 
services.11 Initially PHC maintained a hard-
copy system of medical records across its 
medical practices until implementing its 
computerised record system known as 
‘Medtech Computer System’.12 

An integral feature of PHC was that it 
acquired established medical practices, 

and in addition, entered into contracts 
with the respective practitioners of the 
acquired medical practices (“Practitioner 
Contract”).13 The Practitioner Contract 
authorised PHC to equip the acquired 
medical practice with the services and 
systems including the Medtech Computer 
system to run a PHC medical practice.14

III. THE DECISION

The Commissioner of Taxation had 
previously disallowed PHC’s objections 
to the Amended Notice of Assessments 
between 30 June 1999 to 30 June 2004, the 
subject of six separate proceedings.15 PHC 
commenced action in the Federal Court 
of Australia against the Commissioner of 
Taxation under Part IVC of the Taxation 
Administration Act 1953 (Cth).16 The issues 
in Primary Health Care Ltd arose as a result 
of PHC’s purchases of various, already 
established medical centres and do not relate 
to medical centres founded by PHC.17 

The main contention by the Commissioner 
of Taxation relates to the taxation deduction 
for depreciating copyright interests.18 In 
Primary Health Care Ltd, Stone J identified 
that to address the issue of deductibility, 
the Court must first consider whether 
copyright subsists in the medical records.19 
Her Honour emphasised that the question 
of subsistence is to be addressed on the 
‘individual circumstances pertaining to 
each practice’.20 

IV. DOES COPYRIGHT SUBSIST 
IN MEDICAL RECORDS?

The Copyright Act 1968 (Cth) (“Copyright Act”) 
provides that copyright subsists in ‘original 
literary works that are unpublished and of 
which the author was a qualified person’.21 
For the purposes of the Copyright Act, a 
qualified person is an Australian citizen 
or a person who is protected or resident in 
Australia.22 The author of work in which 

copyright subsists is deemed to be the owner 
of the Copyright, subject to any exceptions.23 
Stone J in Primary Health Care Ltd commented 
that copyright shall arise when the ‘work 
was made’ and the work is ‘first reduced 
to writing or takes some material form’.24 
Stone J accepted that the provisions in the 
Copyright Amendment Act 1984 intends to 
support the premise that entering data into 
a computer and thereafter being saved in 
its memory, satisfies the requirement that 
‘work was made’.25 However, ultimately the 
Court noted that ‘independent intellectual 
effort’ was required to be established to 
render medical records ‘literary work’.26

A ‘literary work’ is defined to include ‘a table, 
compilation expressed in words, figures or 
symbols’.27 In the decision of University of 
London Press Pty Ltd v University Tutorial Press 
Ltd,28 Peterson J noted that a literary work 
is a work which is expressed in print or 
writing, irrespective of whether the quality 
or style of the expression is high.29 With this 
in mind, Stone J in Primary Health Care Ltd 
commented that words of medical diagnosis 
such as ‘hypertension’ or ‘urticaria’ in a 
medical records requires ‘considerable skill 
and expertise in reaching that diagnosis’.30 
On the other hand, Stone J asserts that 
writing names of medication in the medical 
record such as ‘Amoxil’ or ‘Adalat’ bears no 
intellectual effort.31

The medical records comprise of 
prescriptions for medicines, health summary 
sheets and consultation notes including  
specialist referrals.32 Her Honour tested a 
sample of each medical record to determine 
whether copyright subsists. These samples 
are addressed below.

V. PRESCRIPTIONS AND 
HEALTH SUMMARIES

The prescriptions provided by the doctors 
to the patients include only names of 
medications such as ‘nocte’ or ‘10mg 1/2 

*  Graduand, School of  Business (Accounting) 
and final year student in Bachelor of  Laws at 
the University of  Western Sydney. 
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m’.33 Doctors that used health summaries 
contained lists of previous illnesses and 
procedures of the patient.34 The Court held 
in this instance, that copyright did not subsist 
in prescriptions or in health summaries, as 
the ‘records were not sufficiently substantial 
to qualify as original literary works’ due to 
the lack of ‘independent intellectual effort’.35

VI. REFERRAL LETTERS

Her Honour had the opportunity of 
reviewing the referral letters by PHC and 
concluded that ‘independent intellectual 
effort’ is evident.36 Her Honour also 
considered the doctors of the established 
practices as qualified persons to be authors 
of copyright material.37 Her Honour 
relied on the fact that the authors may be 
identified and recognised on the face of the 
documents.38

VII. CONSULTATION NOTES

The Court divided the consultation notes 
into two categories, patient consultation 
notes written by only one author for a 
single patient and patient consultation 
notes written and contributed by numerous 
doctors.39 The former category those writte 
by Dr di Michiel, who the Court concluded 
was a qualified person.40 In Dr di Michiel’s 
consultation report, a continuous narrative 
was evident, and in one case, spanned for 
a period over 15 years.41 Although Dr di 
Michiel’s narrative was found to be ‘brief 
and succinct’,42 it was held that its form 
was ‘original’43 in expressing ‘independent 
intellectual effort’.44 Therefore, Stone 
J found that copyright subsists in the 
consultation reports administered by Dr di 
Michiel,45 however as addressed below, the 
copyright interest in Dr di Michiel’s report 
was not properly transferred to PHC.

In relation to the consultation reports 
prepared by multiple doctors, Her Honour 
was not satisfied that copyright subsisted 
in such documents.46 These consultation 
reports generally noted names of medical 
conditions, prescribed medications and 
physiological and pathological data such as 
blood pressure and blood count readings.47 
In numerous situations, the doctors for 
specific entries in the consultation reports 
were not identifiable, and no evidence was 
displayed as to whether the doctor was a 
qualified person.48

The Court further considered the issue 
of joint ownership by multiple authors.49 
The Copyright Act defines ‘work of joint 
authorship’ to mean ‘work that has been 
produced by the collaboration of two or 

more authors ... which ... is not separate from 
the contribution of the other author...’.50 
The Court pointed out that there was no 
evidence that the reports were ‘the result 
of collaboration between the doctors’,51 as 
the individual entries were ‘separate and 
distinct’ to the entries by other doctors.52 

PHC, in the alternative, argued that 
individual entries by identifiable doctors, 
who were qualified persons, were separate 
and original literary work in which 
copyright subsisted.53 The Commissioner 
of Taxation argued that the individual 
entries were merely one or a few words that 
named medical conditions and therefore not 
satisfying the originality requirement.54 In 
addressing this contention, Stone J referred 
to the joint reasoning of French CJ, Crennan 
and Kiefel JJ in the High Court decision of 
IceTV Pty Ltd v Nine Network Australia Pty Ltd 
(IceTV),55 where their Honours stated that 
‘not every piece of writing which conveys 
information will be subject of copyright’.56 
It was therefore held in Primary Health Care 
Ltd that, in the latter category of multiple 
authors, copyright did not subsist in 
consultation reports as they did not display 
‘independent intellectual effort’.57

Professor William van Caenegem contends 
that Stone J’s approach to the joint authorship 
of the consultation notes ‘illustrates an 
unusual result of the present approach’.58 
Professor Caenegem demonstrates this 
by using the example of collective novel, 
where one author may write one chapter and 
another author independently writes the 
other.59 The approach by Stone J in Primary 
Health Care Ltd would arguably support 
the view that copyright will not subsist in 
a collective novel due to the failure of all 
authors collaborating together and will only 
subsist in the individual chapters vesting in 
their respective authors.60

VIII. THE AFTERMATH OF 
ICETV 

The High Court decision of IceTV appears 
to have thrown the laws of copyright into 
disarray. In IceTV, the respondents generated 
weekly television guides for the benefit 
of informing its viewers of timetabled 
broadcasts.61 The appellants also generated 
television guides for broadcasts on free-
to-air television known as the ‘IceGuide’. 
The respondents asserted that its television 
guide was an ‘original’ literary work under 
the Copyright Act and that the appellants 
allegedly exploited its copyright.62

The High Court held that copyright did 
not subsist in the respondent’s television 

guide as the listing showed no intellectual 
effort.63 Therefore, it is argued that Stone J 
in Primary Health Care Ltd diverted from the 
settled law of copyright and preferred the 
obiter judgement in IceTV. For copyright to 
subsist in literary work, the question is not a 
degree of quality,64 but must originate from 
the mind of the author.65 This article does 
not suggest that the conclusion in IceTV is 
incorrect with respect to infringement.66 
Instead, it presents that it was unnecessary 
for the High Court to digress in the issue 
of copyright, which was not the subject of 
dispute in the case.67

IceTV appears to raise the bar in proving 
copyright cases, requiring every author to be 
identified and level of creativity expressed 
be examined, requirements that ‘courts for 
generations have shunned as outside their 
proper ambit of inquiry’.68

It is therefore argued that the obiter judgment 
in IceTV has had an erroneous impact on 
Primary Health Care Ltd in failing to find 
copyright in all medical records.69

IX. TAXATION TREATMENT 
OF COPYRIGHTS

PHC had claimed depreciation of copyright 
interests for the years between 30 June 
1999 to 30 June 2004.70 The Income Tax 
Assessment Act 1997 (Cth) (“ITAA 97”) 
permits the deduction of capital allowances 
of ‘items of intellectual property that you use 
(or have used) for the purpose of producing 
assessable income’.71 For the purposes of 
brevity, this paper will only discuss the 
application of the current law in Division 
40 of the ITAA 97 to the present case.72 A 
‘depreciating asset’ is defined as ‘an asset 
that has a limited effective life and can be 
reasonably be expected to decline in value 
over the time it is used’, subject to any 
exceptions.73 An intangible asset is exempted 
from the definition of ‘depreciating asset’ 
save as to ‘items of intellectual property’74, 
which includes rights that an entity has as 
the owner or licensee of copyright interests.75

Stone J noted that to succeed in its appeal 
against the Commissioner’s decision, PHC 
must show ‘use’ of the copyright interest for 
a ‘taxable purpose’ of which is to produce 
assessable income.76 This was satisfied as it 
was held that the physical records used by 
the doctors of the established practices were 
taken and used following PHC’s purchase in 
the PHC medical practice.77

As explained above, Stone J only found 
copyright to subsist in the consultation 
report of only one of Dr di Michiel’s patients 
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as evidenced by the continuous narrative 
spanning over 15 years.78 However, in order 
for PHC to make deductions of its copyright 
interests, the Court had to be satisfied that, 
upon completion of the purchase of the 
established medical practices, PHC also 
was transferred interest in the Copyright.79

Stone J referred to section 193(3) of the 
Copyright Act in that ‘a legal assignment 
of copyright must be in writing signed 
on behalf of the assignor’.80 Her Honour 
highlighted that a mere promise to assign 
interests in copyright fails to establish actual 
assignment.81 Upon Her Honour’s review of 
all the contracts for purchase of business 
by PHC, only the contract between Dr 
Urquhart contained an express provision for 
assignment of the interests in copyright.82 
Though, in the alternative, PHC may also 
have a right in equity in the remaining 
contracts for the implication of a term to give 
business efficacy to the contract, compelling 
the assignment by the assignor of the  
legal interest.83 

A further hurdle in determining whether 
the copyright interests held by PHC are 
deductible is to consider whether the transfer 
of copyright expressed in the sales agreement 
was for monetary consideration.84 Since 
only the sale agreement with Dr Urquhart’s 
allowed for the transfer of the copyright 
interest to PHC, the issue of consideration 
was only relevant to this transaction.85 
Notwithstanding the valid transfer of Dr 
Urquhart’s interest in the copyright to 
PHC, the sale agreement did not specify a 
monetary amount for the purchase of the 
copyright and therefore not settling the 
transfer in full to PHC.86

Stone J concluded that copyright subsisted 
only in the referral letters written by the 
doctors and the consultation note of 
one of Dr di Michiel’s patients and not 
the prescription and summary sheets.87 
Accordingly, the Court rejected the 
contentions of PHC in claiming deductions 
of the copyright and upheld the Amended 
Notice of Assessments.88

X. CONCLUSION

Primary Health Care Ltd clarifies the 
position that copyright will subsist in medical 
records where a ‘continuous narrative’ of 
‘independent intellectual effort’ is evident 
by an identified doctor.89 A further hurdle 
must be satisfied in instances where, like in 
Primary Health Care Ltd, a medical practice 
acquires already established practices, and 
that copyright in the established practices 

be transferred by way of express clause in a 
sale agreement for monetary consideration. 

It is argued that following IceTV, the laws 
of copyright have headed into a ‘dangerous 
path’.90 Further, it is suggested that IceTV 
has narrowed the gates in finding copyright 
by substituting the commonplace test 
of ‘sweat of the brow’ with ‘intellectual 
activity’ to which Stone J in Primary Health 
Care Ltd affirmed.91 Stone J concluded that 
PHC was not entitled to the tax deductions 
claimed in this instances, however Her 
Honour’s reasoning in relation to copyright 
highlights to legal and health practitioners 
that copyright may subsist in medical 
records. Despite this, the impact of the 
obiter reasoning in IceTV on subsequent 
decisions has been felt and ‘will take some 
time for the decision’s implications for the 
full range of copyright materials to become 
apparent’.92
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What Duty of  Care? 
Negligence and Sport

sporting pArticipAnts hAve 
increasingly adopted the assertion 
that sports related injuries result from 

intentional acts of others, or are aggravated 
by negligence, rather than accepting injuries 
as inherent and obvious risks involved in 
the participation of sport.1 According to 
both Gleeson CJ and Kitto J, the law of 
negligence applies even to those engaging in 
risk taking activities.2 As such, the liability of 
players in their particular sporting fields has 
increasingly become prevalent in the minds 
of the government, sports administrators, 
medical and legal professions and the 
parents of players themselves.3 Previous 
to this, injured sports players generally 
accepted they had assumed the risk of injury 
when they agreed to compete and rarely 
sought compensation for their injuries. 
Claims for sporting injuries have increased 
by over 2,800 from 2011 to 2012,4 clearly 
demonstrating this is no longer the case.5

The Rugby League match between the 
Newcastle Knights and Melbourne Storm 
on 24 March 2014 is emerging as a key event 
in challenging the boundaries of negligence 
on the sporting field. The controversial 
tackle by Storm prop, Jordan McLean that 
injured and rendered Knights player, Alex 
Mckinnon a quadriplegic,6 led to McLean 
being charged with a dangerous throw.7 
The guilty verdict by the sport’s judiciary 
has raised the controversial question of 
whether Jordon McLean or the Melbourne 
Storm Club can now be tortuously liable 
for the incident. Since Alex McKinnon’s 
injury, the topic of tortious liability has been 
a recurring subject, both in the media and 
in the courts. Recent cases of players suing 
their clubs have opened the door to further 
claims of negligence against individual 
players and their clubs. Therefore, the 
question remains, what duty of care does 
a club owe its players and what duty does a 
player owe another?

NEGLIGENCE LAW

Negligence law provides that if a duty of care 
is owed to another and that duty is breached, 
then legal liability for compensation will flow 
to those who owed the duty of care.8 The 
foundational principle is the recognition 
of a duty of care between the injured 
person and a person or entity that should 
have foreseen the reasonable possibility 
of injury.9 In New South Wales, there are 
currently statutory limitations to liability 
for certain persons involved in sporting 
activities.10 For example, a person is not 
liable in negligence for harm suffered by a 
person engaged in a dangerous recreational 
activity11 (which includes any sport, whether 
or not the sport is an organised activity) that 
poses an obvious risk.12 Nor does a person 
owe a further duty of care to warn of the 
risks of undertaking recreational activities 
where an oral or written warning13 (such as 
a sign) was made to the plaintiff.14 According 
to the legislation, liability only results where 
the contact, which caused the injury, was 
an intentional interference, to which the 
plaintiff did not consent.15

AUSTRALIAN EXAMPLES

Recent Australian illustrations of successful 
negligence actions in sport include16 an 
amateur golfer held liable for failing to 
ensure that it was reasonably safe to strike a 
ball before playing at, consequently striking 
another golfer on the course.17 Similarly, 
liability arose where a young rider in a motor 
cross event was seriously injured after falling 
off a jump, and failure to take sufficient 
measures to warn of this contributed to the 
rider being struck by another motorcyclist.18

However, a High Court authority, Agar v 
Hyde19 held that the duty of care in sports 
does not necessarily extend to bodies that 
make the rules for the sport. The risk of 
sustaining a spinal injury during a scrum 
while playing in the position of hooker 
in a rugby match was considered to be an 
inherent risk no matter how unfortunate 

the consequences may be.20 The question 
was whether a duty of care was owed by 
a rugby union rule making body to the 
players. Chief Justice Gleeson held that, 
‘Undertaking the function of participating 
in a process of making and altering the rules 
according to which adult people, for their 
own enjoyment, may choose to engage in 
a hazardous sporting contest, does not, of 
itself, carry with it potential legal liability for 
injury sustained in such a contest.’21

The 2005 decision of Hulme J in McCracken 
v Melbourne Storm Rugby League Football 
Club22 arguably reversed the common law 
position to allow a club to be vicariously 
liable. Hulme J considered s 3B of the Civil 
Liability Act 2002 (NSW) that requires 
the injury must be ‘intentional and done 
with intent to cause injury’ for a player 
to be liable.23 The case involved a Rugby 
League Football player of Wests Tigers 
Rugby League Club and two players from 
Melbourne Storm Rugby League Club. 
During the course of the game, McCracken 
who was carrying the ball, was tackled by 
the Melbourne Storm players and injured as 
his head struck the ground. It was contended 
that in the tackle, the Melbourne Storm 
players lifted McCracken to a dangerous 
position, causing him to fall head first 
to the ground. Hulme J concluded that 
McCracken was entitled to sue Melbourne 
Storm Rugby League Club as the team 
employed the Melbourne Storm players and 
it was concluded that the two players had 
intentionally caused injury to McCracken.24 
The outcome in the McCracken case 
arguably has serious ramifications across 
Australia for participants in all professional 
contact sports.

Interestingly, since the 2005 decision there 
have been further examples of players 
attempting to sue their own clubs or 
organisations. Nathan Bracken is currently 
suing Cricket Australia in the NSW Supreme 
Court for failing in its duty of care to protect 
him from long-term damage as a result of a 
knee injury.25 Bracken has said that Cricket 

By Mary-Ann de Mestre*



Dare to Know | Volume 1 issue 2 daretoknow.uws@outlook.com16 17

Penal populism: 
The rising costs and 
diminishing returns of  
the ‘tough’ approach 
to law and order
By Jelena Samardzic

the criminAl justice system is 
a highly politicised and deeply 
emotive area of the law, where 

societal standards of morality and fairness 
must be balanced with the need to rehabilitate 
offenders back into society. Regrettably, 
due to the absence of principled leadership 
and reporting rigour on this issue, public 
debate continues to be shaped by political 
expedience and populism at the expense 
of evidence based approaches to policy 
development.

Former Chief Justice Spigelman commented 
that ‘sentencing engages the interest, and 
sometimes the passion, of the public at large 
more than anything else judges do. The 
public’s attitude to the way judges impose 
sentences determines, to a substantial 
extent, the state of public confidence in the 
administration of justice.’1

Given the largely subjective nature of 
crime and punishment, a range of popular 
culture mediums provide fertile grounds 
for a continual social exploration of this 
issue. Yet despite this saturation, public 
perception of sentencing and crime rates in 
particular continues to be uninformed and 
often, plainly wrong.2

To remedy this situation and realign the 
public debate on this issue this article 
will seek to examine the ‘tough approach’ 
favoured by recent Governments and 
evaluate the effectiveness of such policies in 
achieving the stated aims of crime reduction, 
deterrence and rehabilitation. 

 

The role of sentencing: At the visceral 
heart of the justice system

In NSW, the Crimes (Sentencing Procedure) 
Act 1999 (NSW) deals with sentencing, 
and s3A sets out purposes of sentencing,3 

which include punishment, deterrence, 
community protection, rehabilitation of 
the offender, and symbolic gestures such as 
denouncing the conduct of the offender or 
recognizing the harm done. 

‘The sentencer’s task is to take account of 
all the relevant factors and arrive at a single 
result that embraces them all.’4 In Hili & 
Jones v The Queen, a majority of the High 
Court stated that “consistency in sentencing 
is not demonstrated by, and does not require, 
numerical equivalence [in sentences]… The 
consistency that is sought is consistency 
in the application of the relevant legal 
principles”.5 

Sentencing is at the heart of the justice 
system, perhaps because it is the most 
tangible representation of the wheels of 
justice in motion. There are two main reasons 
why public opinion plays such an important 
role in sentencing. Firstly, its impact on the 
level of public confidence in the criminal 
justice system, which ultimately impacts 
its ability to function effectively. Secondly, 
public opinion has played an increasingly 
formative role in sentencing policy.6

Public perceptions around sentencing

So how effective is our sentencing system 
perceived to be? Addressing this, a 2006 
paper by the Victorian Sentencing Advisory 

Council found that unsurprisingly, the 
general public believes that sentences are 
too lenient.7 The public also generally lacks 
accurate knowledge of crime rates and the 
justice system, with mass media providing 
the primary source of information on 
crime and justice issues.8 However, when 
respondents were given more information 
regarding a particular aspect of the justice 
system, their levels of punitiveness dropped 
dramatically.9 Surprisingly, despite the 
apparent preference for punitive measures, 
the majority of people surveyed favoured 
rehabilitation over punishment as the 
primary purpose of sentencing for young 
offenders, first time offenders and property 
offenders.10 They also displayed a preference 
for alternatives to imprisonment.11 
Furthermore, the study found that the public 
believed the most effective way to reduce 
crime is via programs such as education and 
parental support, rather than the criminal 
justice system.12

Public opinion on sentencing can be 
inconsistent and is dependent on a range 
of factors, including the type of crime, 
characteristics of the offender and any 
alternatives to custodial sentences which 
may be available.13 It appears that public 
opinion polls produce different results 
based on the methodology used to gauge 
opinion, including the questions asked. 
Surveys which have asked broad questions 
about punitiveness in general have 
indicated a stronger preference for punitive 
measures while surveys which ask more 
specific questions or offer alternatives to 
imprisonment produce the opposite.14 

Australia failed to give him competent 
medical advice about the knee injury, which 
effectively ended his career. He is currently 
seeking compensation for lost wages, 
potential earnings and sponsorship deals. 
Bracken has disclosed the reason for taking 
legal action against Cricket Australia was 
attributed to the organisation not instituting 
a system or type of protection for a player 
whose career was curtailed by injury.26 
Further, former Cronulla Sharks NRL 
player, Isaac Gordon is suing the Cronulla 
Sharks claiming that he suffered potentially 
life-threatening side effects from the 
club’s supplements program. He claims he 
suffered a blood thinning disorder, severe 
bruising and was told by doctors that due to 
the disorder, a blow to the head could have 
killed him. Two other Cronulla Sharks NRL 
players, Broderick Wright and Josh Cordoba 
are pursuing lawsuits against the Cronulla 
Sharks for negligence, breach of contract 
and intentional tort during the period of 
2011, when a sports scientist Stephen Dank 
allegedly ran a now banned supplement 
program by administering drugs to the 
players.27

CONCLUSION

There is potentially a controversial issue 
brewing for NRL players, as they remain 
the only Australian athletes uninsured for 
permanent disability.28 The insurance cover, 
which has been promised to NRL players 
for almost two years, has been thrust back 
into the spotlight following the tragic spinal 
injury suffered by Newcastle forward Alex 
McKinnon. A further blow to the NRL 
has come from the recent Medicare policy 
changes that will require clubs and sports 
groups to bear the full costs of operations 
and other medical procedures that would 
previously have at least been partly covered 
by Medicare.29 It will be interesting to 
observe whether the NRL since Alex 
McKinnon’s incident and the recent 
announcement of Medicare will ultimately 
bring in a comprehensive insurance scheme 
to cover its players and how much protection 
it will offer.30
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The Fourth Estate: With great power 
comes great responsibility?

A 2011 Media Watch story, ‘What’s wrong 
with this sentence?’ explored the issue of 
sentencing in the media. In particular, the 
Herald Sun’s repeated coverage of alleged 
community outrage at judicial leniency 
in sentencing included headlines such as 
‘Enough of the Wrist slapping’ and ‘Lenient 

sentencing outrages the community and 
ignores its expectations…’15 Around the 
same time, a Tasmanian Jury Sentencing 
Study16 found that when presented with the 
facts of a case (rather than abstract questions 
about sentencing), 90% of respondents 
thought the sentence given by the judge was 
appropriate. This finding was published a 
month later on page 38 of the newspaper17, 
and Justice David Harper AM was quoted 
as saying, ‘two letters had been written to 
the editor by me on behalf of the Judicial 
Conference of Australia, pointing out how 
important the study was. Neither letter was 
acknowledged…so much for the public’s 
right to know.’18 The same study looked 
at juror’s knowledge of crime, given their 
important role in the justice system. Whilst 
recorded crimes were declining, only 7% of 
respondents thought they had declined and 
27% thought rates had increased a lot. Only 
17% of jurors correctly answered that less 
than a quarter of crimes involved violence, 
whilst 41% answered that more than half 
were violent crimes.19 

Evidently the problem is not just lack 
of knowledge, but also significant 
misinformation, possibly as a result of 

one sided or incomplete news-reporting 
practices. The NSW Sentencing Council 
found that a vast majority (over 98%) 
of NSW residents overestimated the 
proportion of crime that involves violence 
or the threat of violence, while 80.8% of 
NSW residents mistakenly believe that rates 
of property crime have increased over the 
last five years (research conducted in 2009).20 
In fact, property crime rates have been in 
decline from 2001- to 2010,21 and incidences 
of unlawful entry with intent declined by 
46% between 1996 to 2010.22 Furthermore, 
86-89% of residents underestimated the 
conviction rates for assault and home 
burglary.23

A 2008 survey published by the NSW Bureau 
of Crime and Justice Statistics (BOSCAR) 
on public confidence in the criminal justice 
system asked only one question: ‘Are 
sentences handed down by the courts too 
tough, about right, or too lenient?”24 Sixty 
six percent of the 2002 NSW residents 
surveyed said they thought that sentences 
were too lenient. The survey also considered 
characteristics of the survey respondents, 
and found that people who said that tabloid 
newspapers, television or radio news or 
talkback radio were their most influential 
source of information about the criminal 
justice system were less likely to believe 
that sentences were adequate; the opposite 
was true of those who said that educational 
institutions or broadsheet newspapers 
were their most influential source. In fact, 
perception of crime levels, education and 
reliance on commercial or tabloid media for 
news and information were the largest single 
predictors of punitive attitudes.25 These 
findings should not serve to demonise 
those who read tabloid papers, but rather 
to highlight the important role of the media 
and indeed the responsibility that rests with 
them in communicating and disseminating 
information, and ultimately, shaping our 
perceptions of the world around us. 

The paradox of decreasing crime rates 
and increasing prison populations

The NSW prison population reached a 
record high of 10 917 inmates in March 
this year , after increasing by 34% between 
2001 and 2009. Australia wide, the number 
of prisoners reached a record of over 30 000 
in December 2013.27 The cost of burgeoning 
inmate populations is also substantial. In 
2011-12 the cost of the justice system, which 
includes police, criminal and civil courts 
and the corrections system was $14.2 billion. 
Nationally, the total cost per prisoner per 
day was $305.28 In Australia, in 2011–12, for 
every $1 spent on community corrections 

per offender per day, approximately $10 
was spent on offenders in prisons. Over the 
year, approximately $82,538 was spent per 
prisoner in Australia compared with $8,227 
per person in community corrections.29 
However the rapid rise in the NSW prison 
population has occurred despite a dramatic 
reduction in the incidence of most major 
categories of crime.30

An increase in the severity of punishments 
does not have a corresponding increased 
deterrent effect upon offending.31 In fact, 
although the threat of imprisonment may 
provide a small general deterrent effect, any 
increases in the severity of penalty, such 
as longer prison terms, do not produce a 
corresponding increase in deterrence.32 It is 
an increase in the likelihood of apprehension 
and punishment occurring; the fear of 
getting caught, that generates the deterrent 
effect. It is the recommendation of the 
Sentencing Advisory Council that caution 
be exercised in justifying the increased use 
of imprisonment.33 

Turning to the issue of recidivism, it is widely 
accepted that once people enter the prison 
system, they are far more likely to return 
than someone who was diverted away from 
imprisonment. NSW has a high recidivism 
rate of 42% of offenders returning to 
prison within two years.34 Around 58% 
of prisoners in custody at 30 June 2013 in 
Australia had served a previous sentence 
prior to the current episode.35 The most 
serious offences/charges with the highest 
proportion of prisoners who had been 
previously imprisoned were: offences against 
justice procedures (85%), unlawful entry 
with intent (78%), and traffic and vehicle 
regulatory offences (74%). On the other 
hand, in 2007-08 the rate of return (within 
two years) for offenders who had served 
community corrections orders (rather than 
prison time) was 13% back to community 
corrections and 23.9% to corrective services 
(which includes imprisonment).36

Judicial discretion: transfer and removal 
of discretionary powers 

The one-punch laws37 enacted in a sudden 
recall of the State Parliament in January 
this year were in response to the perceived 
leniency of the sentence given to Kieran 
Loveridge for the death of Thomas Kelly 
in Kings Cross last year. This was followed 
by several other tragic deaths due to fatal 
single strike attacks by intoxicated persons. 
As a result, the Parliament added two new 
offences to the Crimes Act 1900 (NSW): 
assault causing death and an aggravated 
version where the offender is intoxicated. 

“people who 
said that tabloid 

newspapers, 
television or radio 
news or talkback 
radio were their 
most influential 

source of 
information about 

the criminal justice 
system were less 
likely to believe 

that sentences were 
adequate”

This was only the second time in recent 
history that the NSW Parliament had 
‘invoked a policy of mandatory sentencing 
and the first additional offence to the law of 
homicide since 1951.’38

 Although our state government is moving 
towards a stricter, ‘one size fits all’ approach 
to law and order policy, evident in the 
mandatory minimum sentence and the one 
punch laws, such attitudes are not reflected 
in surveys assessing public opinion on 
sentencing as much as they may be in the 
media. A national survey conducted in 2008-
09 on sentencing and public confidence in 
the system found that the public does take 
into consideration offence type, offender 
age and history when determining the 
purpose of sentencing, emphasising 
rehabilitation as the primary concern for 
first time and young offenders or less serious 
offences.39 Such notions of discretion are 
an important element in our legal system 
and direct judges to consider mitigating 
factors in handing down sentences. This 
notion is also upheld in the Fernando 
principles which consider socio economic 
disadvantage and alcoholism as factors in 
determining sentences. Furthermore, as 
discussed in Bugmy vs The Queen40, time 
does not diminish the mitigating effect of 
such factors. 

Whilst a substantive discussion of mandatory 
minimum sentencing is provided elsewhere 
in the publication, this author is of the strong 
view that mandatory minimum sentencing 
is a flawed policy. Mandatory minimums do 
not remove discretion from the legal system; 
discretion is simply transferred from the 
judge in sentencing, to the police and 
prosecution in determining charges. This is 
a dangerous precedent as there is a justified 
requirement of transparency in judicial 
decision making, evident in the explanation 
of sentencing judgements; there is no 
such expectation for prosecutors who can 
make their decisions behind closed doors. 
Mandatory minimums are also likely to lead 
to an even more bloated prison population, 
and in practical terms will result in more 
cases being forced to go to trial resulting in 
additional strain on our courts, as there will 
be little incentive to plead guilty when there 
is no resulting reduction in the sentence. It 
is in contradiction to an important principle 
which has also been expressed as a legislative 
directive41 to judges to ‘take into account 
a multiplicity of complex and competing 
factors into account when sentencing 
offenders in order to arrive at a just result 
in all circumstances.42

Rhetoric dressed up as law reform: An 
evaluation of changes to the Right to 
Silence in NSW

The recently enacted changes to the NSW 
‘right to silence’43 laws will not substantially 
change the reality for most suspects, but 
do constitute an unwarranted attack on 
an important principle of the common 
law tradition. The changes affect the 
right to silence during police enquiry for 
serious indictable offences, by allowing for 
‘unfavourable inferences’44 to be drawn if 
the right to silence is exercised; however 
only if the suspect is cautioned about this 
while in the presence of a lawyer. The actual 
effect of these amendments will be that 
lawyers will most probably not accompany 
their clients during the police interview, 
thereby preventing the application of 
this law for their client. In October 2013, 
Police Association President Scott Weber 
described the new laws as more complicated 
than previously discussed, and that police 
officers are finding that “lawyers aren’t 
turning up, or are giving advice over the 
phone” [when questioning suspects for 
serious or indictable offences]45 Given this 
limited applicability, the change appears to 
be a promotional exercise for the ‘tough on 
crime’ mantra rather than a genuine attempt 
to substantively reform or improve the law. 

Although these laws were enacted in the 
wake of drive by shootings across Western 
Sydney, purportedly to ‘break the wall of 
silence’ that police often have to deal with 
in investigating these crimes, the laws 
will apply only to suspects, not witnesses, 
so in that respect the new laws will have 
no effect. The amended NSW Laws are 
based on English laws enacted in 1994, 
which made ‘no discernible difference to 
conviction rates,’46 and produced significant 
impracticalities in implementation. Another 
concerning feature is the discretionary use 
of the ‘special caution’ by police officers; 
essentially, police have the ability to choose 
whether to caution the suspect regarding 
adverse consequences of their silence 
(provided the other necessary conditions 
are met). 

The right to silence is a fundamental principle 
of our legal system, together with principles 
such as the presumption of innocence and 
the right to legal representation.47 It has 
long been established in common law that 
‘it is never for an accused person to prove 
his innocence…therein lies an important 
aspect of the right to silence, which…
also encompasses the privilege against 
incrimination.’48 Rather, ‘the critical 

question for a jury to determine in a criminal 
trial should always be whether or not the 
prosecution has proved its case beyond any 
reasonable doubt, and should not be why the 
defendant exercised his right to silence.’49

There is also the question of compliance with 
our international law obligations, specifically 
Article 14 (3)g of the International Covenant 
on Civil and Political Rights (to which 
Australia is a signatory), which states: “In 
the determination of any criminal charges 
against him, everyone shall be entitled to 
the following guarantees, in fully equality: 
…g) not to be compelled to testify against 
himself or to confess guilt.”50

Legislative change is a costly and resource 
intensive exercise of our democratic system 
of government, taking place during the 
limited sitting days of the Parliamentary 
calendar. In this case there was a distinct 
lack of consultation with peak representative 
bodies such as the Law Society, the Legal 
Aid Commission, Department of Public 
Prosecutions, Aboriginal Legal Service or 
Public Defenders office.51 Furthermore, 
existing legislation is sufficient and there is 
no evidence of the need for curtailment of 

 

the right to silence or that these changes 
will affect the rate at which defendants plead 
guilty, or are convicted.52 Parliamentary 
sitting time should be used for well prepared, 
legitimate, and necessary law reforms which 
make the legal system easier to navigate, 
more consistent, and ultimately, fairer. It 
is unlikely that the recent changes to the 
right to silence laws meet that standard.  

“The right to silence 
is a fundamental  
principle of our 

legal system, 
together with 

principles such as 
the presumption 
of innocence and 
the right to legal 
representation.”
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Towards more purposeful public policy

An important policy consideration should 
be the goal of achieving substantive fairness 
for all Australians. Indigenous people 
continue to be grossly overrepresented 
in our prisons and generally within the 
criminal justice system. Overall, Australia 
has an imprisonment rate of 170 prisoners 
per 100,000 adults (an increase from 157 in 
2003). However, the Northern Territory, the 
state with the highest indigenous population 
(84%), has an imprisonment rate of 821 
prisoners per 100 000 adults. Indigenous 
women in particular comprise over 27% 
of the overall prison population53, making 
them the most overrepresented population 
in prison. They are also the population with 
the fastest growing rate of imprisonment. 
Over the last decade (2001 to 2010) there 
was a 58.6% increase in incarceration for 
Indigenous women compared with a 22.4% 
for non-Indigenous women.54 Between 
2002 and 2012, imprisonment rates for 
indigenous people increased from 1262 
to 1914 people per 100 000 indigenous 
adults. In comparison, ‘the rate for non-
indigenous prisoners increased from 123 
to 129 per 100 000 adult non indigenous 
population’55 over the same time period. 
Clearly we are imprisoning indigenous 
people at an astonishingly faster rate 
than non-indigenous people. Increasing 
penalties for summary offences, particularly 
public disorder or drunkenness tend to 
disproportionately affect indigenous people. 
In most circumstances it would be wiser to 
ensure those offenders remain outside of the 
custodial system, because once sentenced 
to prison time, the chances of committing 
more crimes of a more serious nature in the 
future increase.

Whilst there is a general consensus on 
the goals of our criminal justice system, 
there remains a substantial gap between 
public opinion, political direction, and the 
recommendations of legal practitioners and 
academia. It is clear however that a punitive 
approach is a costly public policy that does 
not yield proportionate results in crime 
reduction. Furthermore, there is a widening 
gap between actual crime rates which are 
declining in most (not all) instances, and 
media coverage of less frequent but gruesome 
and violent crimes. There is ‘a significant 
mismatch between the levels of fear of 
crime and the actual levels of crime.’56 The 
conundrum is not that people have emotive 
reactions to reports of serious and violent 
crime, but rather that these responses are 
encouraged, and even provoked by the tone 
of public debate. Reactionary public policy 
led by public outrage belies the complexity of 

the issues and their effect on society. Policy 
debate is crucial, but it should be informed, 
probative and transparent. Former Justice 
Gleeson stated that ‘it is better that people 
who exercise authority feel uncomfortable 
than that they feel complacent.’57 Legislators 
should be able to clearly and factually 
demonstrate the reasons for introducing 
particular legislation.

A submission to the Senate Inquiry by the 
Aboriginal Legal Service stated that crime 
rates have not been the driving force behind 
the growth of Australia’s imprisonment 
rate. ‘There has been no spike in the 
crime rate to which we can attribute such 
a significant increase in incarceration. Nor 
have increased incarceration rates led to any 
drop in the crime rate. Rather, the steady 
increase in imprisonment rates has been 
the result of legislative and policy changes 
implemented under the catch cry of being 
“tough on crime’.58

The ultimate aim of criminal law is to 
protect society from crime while providing 
justice to individuals.59 Harsh sentencing 
measures are proven to have little deterrent 
effect, and there is evidence to suggest 
that they lead to increased recidivism 
by removing people who are already at 
risk and placing them in an environment 
where crime is normalised. There are 
undoubtedly circumstances where a more 
severe sentence is warranted; however a 
reasoned response to the substantial wealth 
of research and data in this field strongly 
suggests that imprisonment should be a 
measured response to be used as the blunt 
tool of final resort.
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the nsW stAte government hAs 
recently announced that the Bail Act 
2013 is again being reformed, with 

proposed amendments currently before the 
Parliament. The 2013 Act, which completely 
overhauled the previous system of bail, was 
the most comprehensive change to occur in 
34 years. Whilst the new Act embraced many 
of the recommendations made by the Law 
Reform Commission (LRC) in its in-depth 
three year review,1 the recommendation 
for a universal presumption of bail was 
sidestepped and instead, an ‘unacceptable 
risk’ test was introduced. The LRC’s review, 
which took three years to complete, consulted 
widely with stakeholders, including the 
Department of Public Prosecutions, NSW 
Police Force and the Public Defenders. As 
a result, the 2013 laws enjoyed bi-partisan 
political support as well as a generally positive 
response from the wider community. Aside 
from removing many of the contradictions 
and idiosyncrasies inherent in the old Bail 
Act, which was reportedly difficult for 
judges to navigate, let alone the general 
public, the introduction of the risk test 
meant an individual assessment for each 
offender according to their circumstances. 

The new act has been in force since May 20th 
this year, and the decision to amend the new 
laws less than three months later has been 
met with criticism, not just for the substance 
of the proposed changes, but for the decision 
to do so without an opportunity to evaluate 
their effectiveness. From a public policy 
perspective, it would surely be necessary to 
have some understanding of how the new 
laws work before proposing alterations, so 
that the desired changes can be effectively 
implemented. Former Director of Public 
Prosecutions, Nick Cowdery, said that ‘You 
really need to have at least a year of operation 
of an Act like this before any sensible review 
can be made of it.’2

There is speculation that the changes are a 
result of criticism in the media by a vocal 
minority regarding the recent release on 
bail of convicted murderers including 
Comanchero bikie Mahmoud "Mick" Hawi. 
The Premier, Mike Baird, has stated that 

the change was about concern that ‘some 
recent bail decisions do not reflect the 
government’s intention to put community 
safety front and centre.’3 However Don 
Weatherburn, the director of the NSW 
Bureau of Crime Statistics and Research, 
said that ‘there was "no evidence" that bail 
was easier to get under the new laws or that 
the risk of offending on bail had risen’.4

The changes will introduce a category 
of ‘show cause’ offences5, a lengthy list 

which includes serious offences such as 
murder6, and also aiding or abetting in the 
commission of such crimes. In the case of 
‘show cause’ offences, the traditional onus 
of proof is reversed so that alleged offenders 
must ‘show cause’ why their detention is not 
justified. The concern here is the broader 
ramifications of removing the presumption 
of innocence which is an important principle 
of our legal system. The right to personal 
liberty and a right not to suffer punishment 
without conviction through due process 
are also curtailed under these changes. It is 
worth noting that nearly 50% of all persons 
who are charged are ultimately acquitted.7

The President of the Bar Association, Jane 
Needham SC, has criticised the proposal: 

‘These changes will have the effect of 
dealing with all crimes in certain categories 
in the same way, irrespective of the facts 
of the case. For instance, a wife who loses 
control and kills her husband after decades 
of violent abuse will be subject to the same 

just cause test as a member of a crime gang 
who kills a rival gang member in cold blood 
over a drug deal gone wrong’8

Another significant change is to the 
‘unacceptable risk’ test, which will be 
applied to all offences. Bail authorities must 
consider ‘whether there is an unacceptable 
risk that the defendant will:

a) fail to appear at any proceedings for the offence, 
or  
b) commit a serious offence, or 
c) endanger the safety of victims, individuals or the 
community, or 
d) interfere with witnesses or evidence.’9

Currently, if the authority believes there is 
an unacceptable risk of one of these bail 
concerns occurring, they can either impose 
bail conditions which will sufficiently 
mitigate the risk, or they can refuse bail. 
However, the new law will remove the 
choice between conditions and bail refusal, 
meaning that in cases where an ‘unacceptable 
risk’ was found, bail must automatically  
be refused. 

These changes also contradict the legal 
principles of generality and reciprocity.10 
Generality describes the notion that law 
reform should be guided by the general state 
of affairs (for example, declining crime rates) 
as opposed to individual cases (for example, 
a particular murder case heavily reported 
on by the media). Reciprocity reflects the 
maxim that we should treat others as we 
would wish to be treated. 

Much like the argument against mandatory 
sentencing, one of the key criticisms of 
such a change is the abrogation of judicial 
discretion and a rejection of the contextual 
approach to sentencing and bail. It is precisely 
this feature of proportionality in our justice 
system which enables a just outcome, and 
one which should be retained. Whether the 
proposed laws will pass the Upper House of 
the State Parliament without amendment, 
(where the Government does not have a 
majority), remains to be seen. 

By Jelena Samardzic

Back on the bail 
reform carousel

 In the case of ‘show 
cause’ offences, the 
traditional onus of 
proof is reversed so 

that alleged offenders 
must ‘show cause’ 

why their detention is 
not justified.
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the united stAtes supreme court 
determination in Burwell v Hobby1 

Lobby  represents more than just an 
outcome that defends the religious liberty of 
individuals who wish to partake in business. 
It is a landmark decision that demonstrates 
the critical role the judiciary has in keeping 
in check the other branches of government. 
In striking down the HHS’s (Human and 
Health Services) contraceptive mandate, the 
5-4 majority of the Supreme Court ruled that 
the imposition of such a policy substantially 
burdened the exercise of religion under 
the Religious Freedom Restoration Act of 1993 
(‘Religious Freedom Restoration Act’).2 
which was signed into law by (Democrat) 
Bill Clinton in 1993. 

Whilst it may be easy to get swept up in the 
media firestorm caused whenever religion 
or anything even remotely related to sex is 
presented before the courts, it is important 
to remember that this is a nuanced decision. 
It does not signal open slather for people 
to do as they please under the pretence 
of religion. It does not say that providing 
contraceptive coverage is not a compelling 
government interest, and it certainly does 
not state that religious law in any way, 
shape or form trumps commonly applicable 
law. Crucially, even though the RFRA’s 
overarching purpose is to ensure that 
government policies refrain from burdening 
a person’s exercise of religion, the act itself 
still contains provisions enabling the 
government to restrict religious exercises, 
as long as  any restrictions  occur during 
the imposition of policy that is the least 
restrictive means of furthering a compelling 
government interest. Regardless of the fact 
that this is hardly a watertight protection 
for religious liberty, the fact still stands 
that the majority in Hobby Lobby correctly 
recognised the crux of the issue; namely, can 
the government force a religious person to 
pay for and provide services which it finds 
deeply immoral, when there are other less 
burdensome ways for the government to 
do so? 

The Greens and Hahns, were devoutly 
Christian owners who ran their businesses 

according to the tenets of their faith. They 
objected to 4 of the 20 FDA approved 
contraceptives that they were supposed to 
provide to female employees because there 
was a likelihood that they involved killing 
a fertilised egg. For people who believe that 
life begins at conception, as many practicing 
Christians do, asking to be complicit in the 
destruction of life is something that they did 
not sign up for when they started up an arts 
and crafts store and nor should they have to. 

Whilst, a number of critics, expressed their 
disapproval at the fact that for the first time 
closely-held for-profit corporations could 
be considered persons under the RFRA, 
the question must be asked - what is the 
point of freedom of religion if it is restricted 
to a Sunday sing-along and weekend Bible 
stories? Should an individual have to put 
his religion on the shelf when he starts a 
family business? Is he allowed to be pro-
life at church but must be forced to become 
pro-choice at work? The Court should be 
commended for showing the courage to 
recognise that people should be able to open 
a family business and run it by the religious 
principles which guide their life and to 
which their companies’ missions are tied to. 

Concurring with the majority, Justice 
Kennedy noted that “among the reasons the 
United States is so open, so tolerant, and so 
free is that no person may be restricted or 
demeaned by government in exercising his 
or her religion”3, and with the added qualifier 
that no one else’s rights are burdened, this 
perspective has existed at the cornerstone 
of western society for centuries.  

While progressives may be inclined to 
overstate the impacts of Burwell v Hobby 
Lobby,  a close reading of the case suggests 
the decision actually serves to demonstrate 
the fine art of balancing conflicting issues. 
Writing for the majority, Justice Alito notes 
“the burden on the women involved would 
be precisely zero4 “, because they will get 
the same free contraception that the 
HHS mandate provides, except through a 
mechanism involving insurers providing 
the contraceptives in separate policies - 

a solution which was previously crafted 
for religious organisations and religious 
non-profits. Whilst this may cause some 
administrative headaches, women will still 
get the contraceptives they want but they 
will not be provided by Christian business 
owners, who simply want to put their goods 
on sale without putting their beliefs on sale 
as well.

The Supreme Court has decided that the 
Founding Fathers knew very well that an 
unrestrained state was one to fear, and that 
for a government to restrict an individual’s 
liberty to live his life according to religious 
principle was to embark on the road to 
tyranny. This is an example of a prudent 
judicial check on a state enforcing its own 
ideology at the expense of the people’s 
religious liberty and Australian courts would 
do well to bear in mind the repercussions 
that incursions into people’s religious liberty 
have on the wider fabric of civil society in 
domestic decisions as well.

recently, in A lAndmArk decision 
by the United States Supreme Court, 
the case of Burwell v Hobby Lobby 

Stores, Inc, 573 (2014)( ‘Hobby Lobby’) held 
that if there is a less restrictive means of 
implementing the Affordable Care Act then 
closely held for-profit corporations could be 
exempt from a law if its owners religiously 
object to it. 

It is the first time in the United States 
that the court has recognized a for-profit 
corporation’s claim of religious belief as 
an avenue around compliance with the 
law; however, it is limited to closely held 
corporations.1 For such companies deemed 
closely held or privately owned, meaning 
that no ready market exists for the trading 
of shares, the court directly struck down 
the contraceptive mandate, a regulation 
adopted by the United States Department 
of Health and Human Services under the 
Patent Protection and Affordable Care Act 
(2010),2 requiring employers to cover certain 
contraceptives for their female employees. 
The court’s reasoning for the decision was 
that the mandate was not the least restrictive 
way to ensure access to contraceptive care, 
noting that a less restrictive alternative is 
already being provided for religious non-
profits.3 The ruling will have widespread 
impact, allowing companies to be religiously 
exempt from federal laws and being able 
to impose their “sincere religious beliefs” 
on female employees regardless of their 
personal beliefs or medical decisions.4 

Out of this arises a glimpse into the 
underlying question of whether religion 
should be directly associated with the law, a 
question that is prevalent in many countries 
and societies, including Australia. This issue 
becomes complex when trying to balance 
an individual’s right to religious freedom 
against an individual’s right to access health 
care and employment benefits as stipulated 
in a law that may infringe on a particular 
belief. Not everyone will share the same 
religious beliefs so it would be wrong and 
potentially harmful impose one’s religion 
onto others through the law. While chasing 
the argument of religious freedom, Hobby 
Lobby is essentially discriminating against 
employees who do not share their faith. This 
ruling will have a significant implication on 
both the owners and employees of these for-
profit corporations.

One of the many potential impacts of the 
Hobby Lobby decision is for employers to 
claim unionisation of their workforce on 
the grounds the workforce are acting in 
violation of their religious beliefs. This 
is already percolating through the court 
system. Courts across the country have let 
stand several rulings allowing for-profit 
companies to deny coverage of any form 
of contraception – not just the types Hobby 
Lobby were opposed to.5 Since the decision, 
the court has opened the door for many 
other employers who oppose birth control 
to deny coverage for their employees. This 
jeopardises coverage for all forms of birth 
control and, as a result, many more female 
employees may lose access to birth control 
coverage.6 

In turn the ruling creates a slippery slope 
where employers could end up denying 
health coverage for any medical service 
that they deem as conflicting with their 
own religious beliefs. That could, in turn, 
lead to employers discriminating against 
women, homosexuals, minorities and any 
other group that need particular type of 
medication or procedures. In fact, following 
the recent Hobby Lobby decision, a group of 
religious leaders wrote a letter to President 
Obama, asking to be exempt from a pending 
executive order that would prohibit federal 
contractors from discriminating against 
lesbian, gay, bisexual and transgender 
people in hiring practices.7 To what extent 
are rights of persons to be limited in the 
name of corporate personhood?

Another question that arises is whether the 
exemption would now extend to employers 
with religiously grounded objections to 
specific procedures and treatments such 
as blood transfusions (opposed by many 
Jehovah’s Witnesses); antidepressants 
(Scientologists); and even HIV medication. 
Not much help there for the lower courts 
bound by today’s decision. Approving 
some religious claims while deeming 
others unworthy of accommodation could 
be ‘perceived as favouring one religion 
over another,’ the very ‘risk the American 
Constitution Establishment Clause was 
designed to preclude, and this exact point 
was raised by the dissenting judgement of 
Justice Ginsburg in Hobby Lobby.8 

Justice Ginsburg’s dissent effectively 
captures the dangers that lie in the outcome 
of Hobby Lobby, Ginsburg criticised the 
majority for asserting that employers 

have religious rights that trump those of 
employees.“I certainly respect the belief 
of the Hobby Lobby owners,” Ginsburg told 
Couric. “On the other hand, they have no 
constitutional right to foist that belief on 
the hundreds and hundreds of women who 
work for them who don’t share that belief. I 
had never seen the free exercise of religion 
clause interpreted in such a way.”9 

No words ring truer then her final warning; 
“The Court, I fear, has ventured into a 
minefield...”10 

DEBATE: THE VERDICT OF HOBBY LOBBY

The verdict of  hobby lobby; 
for & against
For the descision: Jakov Miljac*

Against the descision: Jessica Sharpe

*Studying LLB II and President of the Conservative 
Club, UTS.

1. 134 S.Ct. 2751 (2014)
2. Religious Freedom Restoration Act of 1993, 42 

U.S.C § 2000bb.
3. 134 S.Ct. 2751 (2014) page 24. 
4. 134 S.Ct. 2751 (2014) page 2.  
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Kieran Ginges
Barrister, Maurice Byers Chambers, Sydney  

Written by Lauren Sanderson

Kieran Ginges is a Barrister at Maurice 
Byers Chambers. After graduating from 
UWS in 2000, Ginges first worked as a 
Solicitor in Sydney and then in London, 
before being called to the bar in 2004 at 
26 years of  age. The decision to sit the 
bar exams came from a desire to ‘be in 
court interacting with clients’ and was 
cemented by discussions with barristers he 
encountered in his work as a solicitor. 

When asked about the breadth of  his work 
Ginges replied, ‘my work can cover a variety 
of  legal areas, although I predominately 
practice in criminal law. This involves a 
broad variety of  court appearances from 
the Local Court to the Supreme Court and 
disciplinary hearings.’
 
A career at the Bar is often painted as one 
of  glamour, but Ginges is quick to qualify 
this impression.
 
‘Barristers operate as their own business and 
thus any work acquired is gained on their 
own reputation and connections’. In light 
of  this level of  responsibility, ‘the privileges 
often associated with the profession aren’t 
always the reality’. As a Barrister, ‘the buck 
stops with you’, and therefore, the hours 

are based on what the work demands.
The freedom and independence that 
characterises the work of  a Barrister also 
has its advantages. Ginges describes one as 
the ‘benefit of  choosing how your case will 
be run and argued’. While having worked 
on a variety of  highly prominent matters 
such as the Taser case, a career highlight 
for Ginges is the opportunity to work with 
‘a broad spectrum of  the community and 
people from a variety of  socio-economic 
backgrounds
 
While the profession remains a conservative 
one, where change comes slowly, Ginges 
describes one of  the key developments in 

recent years as the increase in prominent 
female Barristers. Despite such changes, he 
points out that traditions remain ingrained 
in the profession. The shaking of  hands 
between barristers has long been looked 
down upon, and it is still common for 
Barristers to refer to each other by their 
surname alone. One enduring tradition 
is an ‘open door policy’ amongst fellow 
professionals. 
 
For those looking to as career as a barrister, 
‘students should prioritise university studies 
and seek out extracurricular opportunities 
early’.

“Working as a barrister can 
often be quite isolating. 
While ‘Chinese walls’ 

are carefully maintained, 
Barristers generally have 
an ‘open door policy’ in 
regards to giving and 
seeking professional 

advice. This camaraderie 
occurs not only within 

chambers, but also across 
the profession.”

Advice for Students

For First & seconD yeAr stuDents

Students in the early stages of  their law 
degree should especially prioritise their 
studies over gaining legal work experience. 
Don’t wait until the end of  your degree 
to become involved in extra curricular 
activities. Mooting and positions on the 
LSA provide excellent practical experiences.

third yeAr

Students in the middle of  their degree 
should take advantage of  opportunities 
to network with students from other 
universities, alumni and members of  the 
profession to develop an idea of  what areas 
of  law they may want to practise. 

PenultimAte AnD FinAl yeAr stuDents

Final year students seeking a career as 
a barrister should approach judges for 
tipstaff  opportunities. These positions are 
highly competitive and often require you to 
apply a year or two in advance.
For those interested in clerkships, ‘gain as 
much information as possible and begin 
working on your CV early’.

Look for clerking opportunities with 
solicitors or barristers. This will enable 
you to place in a real world context much 
of  the theory learnt (and research skills 
developed) in your earlier student years.  
It may also provide contacts and networking 
within the profession and give you a 
greater understanding of  the relevance of   
your studies.

generAl Advice

Strive to develop a deeper knowledge of  
your legal studies than merely what the 
textbook provides. ‘Effective legal research 
skills are crucial in this profession’.
Strong interpersonal skills are essential. 
‘People often come to lawyers at their 
lowest point, and thus legal professionals 
must remain sensitive to the needs of  each 
client, despite having seen hundreds of  
similar cases before’.

UWS ALUMNI PROFILE 

Jonathan Adamopoulos 
Written by Lauren Sanderson

“My work largely covers 
disputes arising out of  

protection of  intellectual 
property and patent 

infringement matters. 
However, I also work 

on general commercial 
litigation matters. Working 
in a top tier law firm, many 

of  the cases I work on 
are on a large scale where 

stakes are high.”

UWS ALUMNI PROFILE 

Advice for Students

Jonathan Adamopoulos is a Senior Associate 
at Allens, one of Australia’s largest law firms. 
Before graduating from the University 
of Western Sydney in 2008, he gained a 
highly sought after clerkship at Allens in 
his penultimate year. A University Medal 
recipient and former president of the UWS 
Law Students Association, Jonathan points 
to his active involvement in university life as 
helping him enter the field of corporate law.

‘My work largely covers disputes regarding 
intellectual property, such as copyright, trade 
mark and patent infringement.  However, I 
also work on general commercial litigation, 
and employment and safety matters.’

Jonathan points to the complexity of cases 
involved in corporate law and its global 
prominence as two factors that draw him to 
this area of work. Additionally, practising in 
corporate law for a large law firm provides 
the advantage of working with ‘a diverse 
group of international clients’ and exposure 
to legal systems of other countries.

For this solicitor, one of the most satisfying 
aspects of intellectual property is the 
opportunity to work on complex cases that 
have set precedents in topical areas of law.

‘The increasing global growth and 
significance of intellectual property law 
together with the growth information 
technology leads to unique disputes.  This 
is an area of law constantly reveals emerging 
challenges.’

Reflecting on the differences between 
studying and practising law, he emphasises 
that a good lawyer not only knows to 
find the answer in law, but also is able to 
deal constructively with clients in order 
to achieve outcomes that are in their 
interest. ‘Working in the law requires 
astute commercial judgment that must be 
developed over the course of a career’. 

During his time at university, Jonathan 
was involved in a variety of extracurricular 
activities from acting as President of 
the LSA to competing extensively in 
mooting competitions. ‘Involvement in 
extracurricular activities helped me to 
establish a network of people both inside 
and outside of the university that have 
been valuable in developing my career’. 
In addition to the vocational benefits, 
Jonathan commends involvement in 
university activities to students as a means 
of developing collegial relationships with 
fellow law students that will continue into 
professional life.

Following graduation, Jonathan has 
continued with other academic pursuits.  
He recently undertook his master’s degree 
at the University of Oxford and has been 
lecturing at UWS since 2010.

For those seeking to enter the field of 
corporate law, Jonathan recommends that 
students have an open mind about what 
they want to do with their career.

For First & seconD yeAr stuDents 
 
It is never to early for student to consider 
seriously what they want to do with 
their careers. Students in the early years 
of their degree should seek out diverse 
opportunities including volunteer work 
and extra-circular activities with, for 
example, the UWSLSA.

Early involvement in extracurricular 
activities provides a great way of building 
close connections with law students.  It 
also provides students with access to other 
opportunities. 

Students should develop the habit of 
applying themselves academically.  

thirD AnD PenultimAte yeArs

As students progress in their degree they 
need to be thinking about how they want 
to reach a particular career path. ‘It is best 
not to leave this to the end of the degree.’

For students hoping to work in corporate 
law, begin researching and applying for 
summer clerkships early. ‘This is not the 
only way to enter this field but provides an 
excellent opportunity to get your foot in 
the door’.

FinAl yeAr

In the home run, students should continue 
to apply themselves academically.  

By this stage of your degree, students 
may also want to consider some of the 
larger national and international mooting 
competitions.

Continue to look for networking 
opportunities and ways of staying 
connected with your peers. Becoming 
involved in the UWS Alumni network 
following graduation is a great way to start.
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Student Welfare Service 

UWS Student 
Services for when 
you need it most…

welfareservice@uws.edu.au Contact
Web

Visit or 
call

What they 
provide

Mates@
UWS

UWS Living 
local

www.uws.edu.au/welfareservice

Bankstown- Building 1 
09776338 
Campbelltown- Building 5 
02 4620 3013 
Hawkesbury- Building H3 
02 4570 1965 
Parramatta- Building EF 
02 9685 9366 
Penrith- Building P 
02 4736 0674

Academic advocacy, advice and 
support 
Understanding UWS policies, 
processes and forms Special 
Consideration applications, 

Review of Grade applications 
and withdrawal without 
academic penalty  
Support at academic and non-
academic misconduct hearings

Appeals against exclusions and 
conditional enrolment

Financial support and advice 
Textbook vouchers 

provides first years students with 
the opportunity to be connected 
with older students. 
For more information, visit:  
www.uws.edu.au/mates

provides students with a means 
of searching for accommodation 
local to UWS campuses. 
For more information, visit:  
www.uws.edu.au/livinglocal

Emergency financial assistance 
Emergency food cards

Tax help 
Financial information and 
resources 

Other issues

Centrelink

Accommodation

Sexual health matters

Dear Students,

From the UWS Law Students’ Association 
I’d like to say a very big welcome to Law 
at UWS! The UWSLSA has been working 
vigorously over the last couple of months 
to ensure that in 2014 we are ready to 
bring you some of the biggest and best 
events we have ever hosted. Perhaps the 
biggest piece of advice I can share is to get 
involved! Whilst University is primarily a 
learning experience, it is also where you 
will meet your future colleagues and some 
of the friends you will have for life. After 
spending four years at UWS, I can definitely 
say that I would not have had such a rich 
experience if I had not put myself out there 
to explore all the opportunities that are 
offered. The LSA is all about making your 
transition from High School to University 
as seamless as possible and helping you 
create and maintain connections with your 
fellow peers. From advice about subjects, to 
mooting workshops to some of the biggest 
parties, the LSA is committed to ensuring 
that your Law school experience is one you 
will never forget.

Maria Badawi 
President

The simplest and most obvious step to getting involved with the 
LSA is to show up! Throughout the year we host various events, 
and we encourage you to come along and get involved, whether 
it’s a social, a careers session or a competition. It’s one of the 
best ways to meet new people in Law school, many of whom 
will become your life-long friends and colleagues. Being part of 
such an extended collegiate network is an important part of the 
university experience, and goes hand-in-hand with your future 
experience of the legal profession.

To become a member and to find out more about membership 
perks, visit our website, at: www.uwslsa.com.au 

Get involved!

The University of Western Sydney Law Students’ Association 
(UWSLSA) is a not for profit association run by students, for 
students at law of the University of Western Sydney. It is an 
independent organisation run by elected members of the UWS 
law student body. 

The LSA exists to enhance the lives of UWS law students by providing 
opportunities to take part in practical legal skills workshops, national 
mooting competitions, careers events, industry competitions, and 
social networking. We host various events throughout the year 
from careers nights, competitions and socials (yes, we party too) 
to provide and enhance that sought-after “University experience” 
valued by incoming and outgoing students alike. The LSA has a 
significant presence within the legal community both within and 
outside of UWS, and our events are always highly anticipated and  
wildly successful. 

The primary objectives of the UWSLSA are:

To create opportunities and encourage students to make the 
most of these opportunities whilst at university so that they 
may become highly desirable candidates for employment  
post-graduation.

To promote and raise the profile of the UWS School of Law 
and the University of Western Sydney generally, with the aim 
of increasing opportunities for graduates and maximising  
graduate outcomes.

Sponsors

Allens Linklaters College of Law
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OPEN MEETING – Welcoming all students
Wednesday 22 Oct 6:30-8pm. EA.G.19: Parramatta Campus

Contact us at: Daretoknow.uws@outlook.com

Humans constantly face 
challenges. 

What we often forget is that 
humans constantly overcome 
challenges; we find solutions, 

we circumvent, we defeat…we 
obliterate. 

This is what we must remember. 

Immanuel Kant set a challenge 
to society in the 18th century:

Sapere Aude - Dare to Know!

Hundreds of years later, society 
has yet to defeat this challenge. 

As humans, we remain 
constantly focused on what 

we cannot do, how we cannot 
achieve our goals, what is 

stopping us and how we cannot 
overcome life’s challenges. 

However, I - as many 
philosophers and great minds 

of history - put it to you that, the 
only challenge in our lives is 

ourselves. 

Our constant brooding, our lack 
of self-confidence and our focus 

on everything but happiness 
(and all facets associated) is the 

reason why society continues 
to recognise challenges as 

opposed to solutions. 

Let us change our mind-set, 
how we think about ourselves 

and how we treat ourselves, to 
engage in life with the fervent 

passion of being stuck between 
a hard place and a rock… the 

hard place being CAN and the 
rock, Kant. 

Here’s my understanding. Can or Kant, the 
only options we have

By Marija Yelavich

Are you flicking through the pages picturing yourself featured as a writer? 
Can you imagine yourself on the team of Dare to Know, designing the 
pages or editing an article? Dare to Know Publications will be expanding 
and we need YOU. 2015 will see DTK published online, and hosting 
exclusive social and networking events. If you want to join the action, 
please come along to our next meeting- we DARE you to bring your best, 

to push the boundaries and join us at Dare to Know Publications.

The Light Bulb: A metaphor for 
enlightenment 

Era appropriate hairstyle

Socket: easy application of 
knowledge

A scarf: for ultimate swag 
when gaining knowledge & 
enlightment.
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With clerkship and Internship Interviews around the corner, it is essential to know what you 
should wear to an interview. We’ve compiled a list of wardrobe staples to get you through. 

When it comes to tops you’re aiming at wearing 
something professional. This means that 
t-shirts, jumpers and low cut or revealing tops 
are a no-go. A button up, collared shirt or high 
neck blouse is perfect, teamed with a blazer.

Try:

Voodoo Crop:          Drape Front top:     Cropped Blazer:
Sheike $89.95           Target $35               ASOS $88.95

Jeans, tights and shorts are not interview 
material. Try a pencil skirt or work pants.

Try:

Lounge Pants:       Versailles Skirt:         Tube skirt:
Target $59             Sheike $89.95            Target $20

Voodoo Crop:          Drape Front top:     Cropped Blazer:
Sheike $89.95           Target $35               ASOS $88.95

Generally a dress, just above the knee is fine. 

Try:

Wearable Rights and Wrongs:
Interview Edition

T-shirts, singlets and jumpers should not be 
worn to an interview. Button up shirts and 
blazers are sure to give a great first impression. 
This can be teamed with a tie. 

Try:

No jeans, track pants, chinos or shorts. Suit 
pants should be the only type of pants you wear 
to an interview.  

Try:

Smart shirt:             Polo Ralph Lauren:         Classic fit:
ASOS $33.60          ASOS: $168                     Target: $20

Finley:                    Shirt and tie:               Skinny fit: 
Politix $249           ASOS $43.49               ASOS $118.60

Skinny fit trousers:     Gage trousers:      Power Pant:  
ASOS $49.92              YD: $99.99           TaroCash $99.99 

By Lara Joseph

Dare to Know | Volume 1 issue 2
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ZONE   OUT IT’S SECOND SEMESTER AND WE’RE ALL A LITTLE WORN OUT. 
COUNTING DOWN THE WEEKS UNTIL THE END OF SEMESTER IN 
ITSELF FEELS LIKE A CHORE. DO YOURSELF A FAVOUR, INSTEAD 
OF SPENDING EVERY WAKING MOMENT BURIED IN TEXTBOOKS, 
TAKE SOME TIME OUT TO ZONE OUT AND ENJOY YOURSELF.

TOP 5 PICKS

PAPA GEDES: HIDDEN IN A SMALL ALLEY OFF KENT STREET IN THE CDB, THIS BAR 
IS A MUST SEE. WITH ITS UNIQUE VOODOO TIKI STYLE, IT BOASTS AN IMPRESSIVE 
COCKTAIL MENU AND ABSURD YET WARM ATMOSPHERE. TRY THE ZOMBIE, YOU 
WON’T REGRET IT!  
LOBO PLANTATION: AN UNDERGROUND BAR ON CLARENCE STREET IN THE CBD, 
THIS IS ONE OF SYDNEY’S HIDDEN GEMS. A LARGE VARIETY OF COCKTAILS, 
INCLUDING A FEW THEY SET ALIGHT (FIRE IS ALWAYS EXCITING). LOBO ACHIEVES 
THE VINTAGE GRANDEUR AND EXCITING MYSTIQUE OF THE CARIBBEAN. THIS IS 
TOPPED OFF WITH FRIENDLY BAR TENDERS WHO KNOW THEIR DRINKS LIKE THE 
BACK OF THEIR HAND.  
TIO’S: IF YOU FEEL LIKE NACHOS AND A BUNCH OF TEQUILA SHOTS, TIO’S IS 
YOUR GO TO BAR. LOCATED ON FOSTER ST IN SURRY HILLS, TIO’S HAS A RELAXED 
FEEL, THIS IS A BAR YOU’D GO TO FOR A FUN AND CASUAL NIGHT WITH FRIENDS, 
PLUS YOU GET FREE POPCORN! 
FRANKIE’S: LOCATED ON HUNTER STREET IN THE CBD. ALL THAT NEEDS TO BE 
SAID IS PIZZA AND ALCOHOL… YES PLEASE! 
THE BAXTER INN: IF YOU LIKE YOUR WHISKEY, THIS IS THE PLACE FOR YOU. 
ANOTHER BAR ON CLARENCE STREET IN THE CBD, HOSTING A CANDLE LIT 
SALOON FEEL, THIS PLACE IS JUST THE RIGHT AMOUNT OF FANCY. THE GREAT 
SERVICE AND DRINKS WILL KEEP YOU COMING BACK FOR MORE. 

www.daretoknow.com/au

| KICK THURSDAYS 
@ THE WORLD BAR, KINGS CROSS 

| BUSKING ON MARS (LIVE MUSIC) 
@ MARS HILLS CAFÉ, CHURCH STREET, 
PARRAMATTA: SATURDAY NIGHTS

| MERCEDES BENZ FASHION FESTIVAL @ TOWN 
HALL, SYDNEY: FRIDAY SEPTEMBER 24TH  - 
SATURDAY SEPTEMBER 27TH 

| ART & ABOUT 
@ SYDNEY CITY, VARIOUS LOCATIONS: FRIDAY 
SEPTEMBER 26TH – SUNDAY OCTOBER 12TH  

| STEVE SMYTH 
@ BAROQUE ROOM, KATOOMBA: FRIDAY SEPTEMBER 
26TH, 7PM 

| LISTEN OUT MUSIC FESTIVAL 
@ CENTENNIAL PARKLANDS, RANDWICK: SATURDAY 
SEPTEMBER 27TH, 11AM 

| SURRY HILLS FESTIVAL 
@ SHANNON RESERVE, SURRY HILLS: SATURDAY 

| BOMBAY BICYCLE CLUB 
@ THE METRO THEATRE, SYDNEY CBD: SUNDAY 
SEPTEMBER 28TH 7.30PM

| SAFIA
 @ THE OXFORD ART FACTORY, DARLINGHURST: 
SUNDAY OCTOBER 5TH: 8PM 

| ANNUAL BEER FESTIVAL
 @ THE AUSTRALIAN HERITAGE HOTEL, THE ROCKS: 
FRIDAY 17TH OCTOBER – SUNDAY 19TH OCTOBER 

| THE CAT EMPIRE
 @ THE HORDERN PAVILION, MOORE PARK: 
SATURDAY OCTOBER 18TH  7PM 

| COMEBACK KID
 @ THE BALD FACED STAG, LEICHARDT: THURSDAY 
OCTOBER 23RD 6.30PM 

| SCULPTURES BY THE SEA 
@ BONDI: THURSDAY OCTOBER 23RD – SUNDAY 
NOVEMBER 9TH 

| UWS LAW BALL
 @ IVY BALLROOM: FRIDAY OCTOBER 24TH 

| UWS HALLOWEEN CRUISE 
@ SYDNEY HARBOUR: FRIDAY OCTOBER 31ST 

| ARI BARKER
 @ THE CUBE CAMPBELLTOWN, HORNSBY RSL, 
REVESBY WORKERS CLUB, ST MARY’S RUGBY 
LEAGUE CLUB, CLUB BURWOOD, CASTLE HILL RSL, 
WENTWORTHVILLE LEAGUES CLUB: SATURDAY 
NOVEMBER 1ST – SATURDAY NOVEMBER 29TH 

| THE STRICTLY BALLROOM STORY
@ THE POWER HOUSE MUSEUM, ULTIMO: SUNDAY 
NOVEMBER 9TH 10AM 

| THE MINIMALISTS TALKS AND SINGINGS 
@ LOCATION CONFIRMED CLOSER TO DATE, 
REGISTRATIONS IS ESSENTIAL (WWW.EVENTBRITE.
COM) 

| NEWTOWN FESTIVAL 
@ CAMPERDOWN MEMORIAL REST PARK, NEWTOWN: 
SUNDAY NOVEMBER 9TH
 
| MANCHESTER ORCHESTRA 
@ THE METRO THEATRE, SYDNEY CBD: SATURDAY 
NOVEMBER 15TH 8PM 

| JIMMY EAT WORLD 
@ THE ENMORE THEATRE, NEWTOWN: SATURDAY 
NOVEMBER 22ND 

| OUTSIDEIN FESTIVAL
@ MANNING BAR, UNIVERSITY OF SYDNEY, 
CHIPPENDALE: SATURDAY NOVEMBER 29TH 2PM 

| LILY 
@ THE ENMORE THEATRE, NEWTOWN: SATURDAY 
NOVEMBER 29TH 2PM 

| ICE CUBE 
@ THE ENMORE THEATRE, NEWTOWN: THURSDAY 
DECEMBER 11TH 8PM 

| FALLS FESTIVAL 
@ BYRON BAY: TUESDAY DECEMBER 30TH – FRIDAY 
JANUARY 2ND.

daretoknow.uws@outlook.com

WHAT’S HAPPENING THIS SPRING 2014 

WRITTEN BY LARA JOSEPH



THE LIGHTER SIDEISSUE 2

CAN & 
KANT The little bit of inspiration we all need in our daily lives.

WHAT NOT TO WEAR The insider’s guide to a 
student’s first interview. 

DATING 
A LAW 
STUDENT?
Here is why you 
should…reconsider. 
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Formed in 2013, Dare to Know Publications (DTK) strives to engage 

students, academics and professionals with current issues 

concerning our local and international community. 

A reflection of the passionate and focused, yet 

audacious University of Western Sydney student, 

DTK’s Sapere Aude promotes a balance 

between study and life. Encouraging and 

supporting the involvement of the Greater 

Western Sydney region, this publication 

is the platform of communication that 

allows students to grow in their awareness 

of their local community. Celebrating 

diversity and critical thinking, DTK is 

the living embodiment of the motto,  

“Sapere Aude” - Dare to Know. Formed in 

2013, Dare to Know Publications (DTK) strives 

to engage students, academics and professionals 

with current issues concerning our local and 

international community. A reflection of the passionate 

and focused, yet audacious University of Western Sydney 

student, DTK’s Sapere Aude promotes a balance between 

study and life. Encouraging and supporting the involvement 

of the Greater Western Sydney region, this publication is the 

platform of communication that allows students to grow in 

their awareness of their local community. Celebrating diversity 

and critical thinking, DTK is the living embodiment of the motto,  

“Sapere Aude” - Dare to Know. Formed in 2013, Dare to Know 

Publications (DTK) strives to engage students, academics 

and professionals with current issues concerning our local and 

international community. A reflection of the passionate and focused, 

yet audacious University of Western Sydney student, DTK’s Sapere 

Aude promotes a balance between study and life. Encouraging and 

supporting the involvement of the Greater Western Sydney region, this 

publication is the platform of communication that allows students to 

grow in their awareness of their local community. Celebrating diversity 

and critical thinking, DTK is the living embodiment of the motto,  

“Sapere Aude” - Dare to Know. Formed in 2013, Dare to Know Publications 

(DTK) strives to engage students, academics and professionals with current issues 

concerning our local and international community. A reflection of the passionate 
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